
MR   Case No. 31/2017

IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE,   

UDALGURI, ASSAM

                  MR Case No. 31 OF 2017

(U/S-125 Cr.PC.)

SRI BIJU DEKA

 

...........1st party/aggrieved woman

-VS-

    SRI MOTI RAM DEKA

          --------2nd party/Respondent

Present:  Shri. Nilakshi Lahkar, A.J.S.

Advocate for the 1  st   party :   Mr. M. C Narzary

Advocate for the 2  nd   party  :   Md. N. Islam 

Evidence recorded on     :  20.04.2018 and 21.05.2018

Argument heard on    : 31.05.2018 and 14.06.2018 

Judgment delivered on    : 19.06.2018

JUDGMENT

1. The  instant  case  emanated  out  of  an  application  filed  by  the

aggrieved woman Biju Deka u/S-125 of the Cr. PC seeking monthly

maintenance of Rs. 15,000/-(Rupees fifteen thousand) for herself and

her two daughters from her husband (2nd party).

2. The case of 1st party, in brief, is that the petitioner/1st party is the

legally wife of the opposite party/2nd party. The marriage between

the 1st party and the 2nd party was solemnized about 21 years ago as
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per  Hindu  religious  trites,  customs  and  ceremonies  and  that  the

marriage was solemnized in the parental house of the 1st party. After

the marriage they were blessed with two female children. The name

of the elder one is Miss Elakhi Deka, she is aged about 20 years and

the name of the  younger child is Miss Bhanita Deka, aged about 17

years. The conjugal life of the 1st party and the 2nd party was passing

peacefully for the first 10 (ten) years. The 2nd party used to visit the

petitioner  and  her  daughters  and  provided  for  their  maintenance

regularly. But 2nd party suddenly refused to look after the 1st party and

her  daughters  and  also  stopped  to  visit  her  and  also  ceased  to

contact her over phone. As a result of it, it became hardship on the

part  of  the  1st party  to  maintain  and  support  herself  and  her

daughters, due to lack of money. Hence this case. 

3.  It was further reported that the 2nd party/respondent is a Government

servant,  serving  in  AISF  as  Lance  Nayak  (Assam Industry  Security

Force) and presently posted at Head Quarter Office at Bahbari, Tezpur,

Sonitpur, Assam. The 2nd party draws monthly salary more than Rs.

27,000.00 (Rupees Twenty Seven Thousand).  She submits that 2nd

party is a fit person to pay monthly maintenance to the 1st party and

her daughters. She further stated that at present 1st party along with

her two daughters are living in their rented house, at the mercy of

house owner. Otherwise the 1st party and her daughters have no place

to live. The 1st party is a dependant. She has no income source of her

own.  Hence,  she  has  filed  the  instant  application  seeking

maintenance.

4. This  case  was  declared  and  ordered  as  ex-parte  due  to  non-

appearance of  the 2nd party  inspite of  receiving notice.  In  that ex-

parte  order  dated  04.10.2017,  2nd party  was  directed  to  pay  the

maintenance allowances of Rs. 12,000/- (Rupees Twelve Thousand) in

total every month from the date of order. .

5. After that 2nd party has applied for setting aside the ex-parte order

and this Court after hearing both the parties has set aside the ex-

parte  order  and  directed  the  2nd party  to  pay  Rs  12,000/-(Rupees

Twelve  Thousand)  per  month  to  the  1st party  as  an  interim

maintenance allowances. 
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6. Thereafter the 2nd party has filed written statement denying in toto

the averments as made in the petition u/S 125 Cr. PC.  

7.  The 1st party had adduced her evidence as PW-1. Supporting her case

PW-2 and PW-3 have  given  their  evidence.  All  the  witnesses  were

cross-examined by the learned counsel of the defence. On the other

hand the 2nd party adduced evidence of one witness as DW 1. He has

been cross-examined by the learned counsel of the aggrieved person.

8. I have heard argument from learned counsel of both sides. I have also

carefully gone through the application filed by the aggrieved woman

and the written statement submitted by the 2nd party. The evidence

on record adduced by both the parties are also closely scrutinized by

me,  including  the  relevant  provisions  of  law.  Now,  let  me  discuss

whether the evidence brought on record by the witnesses on behalf of

the  aggrieved  woman/1st party  is  sufficient  to  pass  the  orders  as

prayed for.

9. Point of determination: Whether the 2nd party has subjected the

aggrieved woman/1st party to physical and mental cruelty and forced

her out from marital house or the 1st party has deserted the house of

2nd party without any reason? And if so, whether she is entitled to get

relief claimed for under Section 125 Cr.PC.?

Discussion, decision and reasons thereof:

10. The fact that has been admitted , need not be proved. So let me, pen

down the facts that has been admitted.

i. 1st party is legally married wife of 2nd party.

ii. They have children out of their wedlock.

iii. 2nd party draws salary of Rs. 27,000/-per month. 

11.Now,  coming  back  to  the  point  of  determination,  as  to  who  is

responsible  for breakdown of  the marriage,  let  me go through the

evidence of PW-1. The aggrieved woman, PW-1 had testified in her

evidence that she is a legally married wife of Sri Motiram Deka and

the 1st party of this case. She has fled this case against her husband

Sri Motiram Deka for monthly allowances of Rs. 15,000, u/S 125 of the
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Cr. PC, 1973. The marriage between 1st and 2nd party was solemnized

about 22 years back socially as per Hindu Religious rites, customs and

ceremonies  and that  the marriage was  solemnized in  her  parental

house situated at village Nishilamari under Orang mouza and police

station.  After  solemnization  of  marriage,  she  had  gone  to  her

matrimonial home situated at village Karara Baihata chariali and live

there together with the 2nd party as husband and wife. After staying

about  7  months  at  Baihata  Chariali,  both  1st party  and  2nd party

shifted to Orang and live there in a rented house for the convenience

of her husband as the working place of her husband is at Tezpur. She

further stated that  out  of  their  marriage two female children have

been born to them. The name of their elder child is Miss Elakhi Deka,

aged about 21 years old and the younger is Miss Bhanita Deka, aged

about 18 years old. The conjugal life between the 1st party and the 2nd

party was passing peacefully for 10 years. The 2nd party used to visit

her and their daughters and provided money for their maintenance

regularly. But about 8 years back from this current English calender

year  the  2nd party  suddenly  refused  to  look  after  her  and  their

daughters and also stopped to visit them and ceased to contact her

over phone, as a result of it, it became hardship for the 1st party to

maintain and support herself and her daughters, due to lack of money.

The 2nd party is a government Servant, serving in AISF as Lance Nayak

and  presently  posted  at  Head  Quarter  Office  at  Bahbari,  Tezpur  ,

Sonitpur. The 2nd party draws monthly salary more than Rs. 27,000/-

(Rupees Twenty Seven Thousand) and the 2nd party is fit person to pay

monthly maintenance to her and their  daughters  as prayed for.  At

present 1st party and her daughters are living in their rented house, at

the mercy of house owner. Otherwise, she and their daughters have

no place to live. She is dependant. She has no income source of her

own.  She  has  been  subjected  to  mental  and  physical  torture  on

several occasions by the 2nd party. At present she is maintaining and

running her family with great difficulties. On some occasions 1st party

and her daughters have to starve due to lack of food as the 2nd party

refused to maintain them since the month of May, 2017. As a result of

the 2nd party refusal  to provide money to her and their  daughters,

their daughters have to cease to go to college and school as she has

no income source of her own. So, she claimed monthly allowances of
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Rs. 15,000/- for her and her daughters maintenance and the same be

paid to her with retrospective effect from the date of filing the case. 

12.PW 1 in her cross-examination has stated that she knew the contents

of the affidavit. She did not remember the date of her marriage. After

the marriage she stayed at her husband's house for seven (7) months.

Afterwards she stays at rented house with her husband. There was no

quarrel took place between the 1st party and the 2nd party at that time

when she stayed at  her  husband's  house.  Their  rented house was

about  9-10 KM distance away from the house of  her  mother.  PW1

further testified that her husband got a loan of Rs. 3,20,000/- for his

medical treatment and for which Rs. 8000/- was monthly deducted as

installments. She denied the suggestion that after the marriage she

did not want to stay with her family, so she stayed at rented house.

PW1 has also denied the suggestion that she gave an amount of Rs.

3,00000/-(Rupees Three Lakhs) to her brother from the loan amount.

She has not produced the salary statement of the 2nd party before the

Court.  Rests of her cross examination are the suggestions which she

has denied. 

13.PW2 Miss  Elakshi  Deka and PW3 Bhanita Deka have stated in her

deposition that they are legal daughters of Sri Motiram Deka and Smt.

Biju Deka. They have fully corroborated the evidence of their mother

as PW1 and for the sake of  brevity I  do not want to reiterate the

evidence of PW2 and PW3 again.  

14.The  2nd party  has  adduced  himself  as  DW1.  He  has  stated  in  is

evidence that he got married with 1st party in the year 1996 and after

the marriage he took her to his house and they stayed at his house

for 1 week. Afterwards 1st party did not want to stay at his house, so

he took her to Orang and stayed in a rented house. They have stayed

at Orang for 24 years. Out of their wedlock two daughters were born.

One year ago there was a misunderstanding between the two parties.

His salary has been drawn by the 1st party. The salary account is a

joint account against the name of 1st party and the 2nd party. He got

salary  of  Rs.  27,700/-  and  Rs.  8000/-  was  deducting  as  loan

installment. He also maintaining his mother. He has to look after his
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mother.  He  also  maintaining  his  brother.  He  is  not  a  fit  person  to

maintain the 1st party as prayed for. 

15.During cross-examination he has stated that he  stays with his mother

and five of his brothers. His mother is maintained by his elder brother

Homeswar Deka who used to stay at Dibrugarh. He has 3/4 bighas

beetle nuts garden and he has no financial problem in maintaining his

family and his mother has been maintained by his elder brother and

sometime he gave expenses to his mother. He further deposed that

his elder daughter is doing graduation. Later on he deposed that he

did not know as to what his two daughters were studying at present.

1st party has no source of income. He has also deposed that he took

loan , but he does not have knowledge where the loan amount has

been  incurred.  The  2nd party  has  also  admitted  during  cross

examination  that  he  draws  salary  of  Rs.  27,000/-  (Rupees  Twenty

Seven Thousand) per month. 

16.Having gone through the evidence of both the parties it is seen that

both  the  parties  have  failed  to  adduce  sufficient  evidence  to

substantiate their plea.  

17.In  a  case under Section 125 Cr.  PC strict  proof  of  evidence is  not

necessary, it is a beneficial provision. The court much apply its mind

to the option having regard to the facts of the particular case. 

18.The  legal  position  reiterating  the  object  u/S  125  Cr.  PC  has  been

observed by Hon’ble Apex Court in the case of Chaturbhuj Vs Sita Bai,

2008 (1) RCR (Criminal) 163, which is reproduced as under:- 

“Section 125 Cr. PC is a measure of social justice and is specially

enacted to protect women and children and as noted by this Court

in Captain Ramesh ChanderKaushal Vs  Vena Kaushal, (1978) 4 SCC

70 falls within constitutional sweep of Article 15 (3) reinforced by

Article 39 of the constitution of India. It is meant to achieve a social

purpose.  The  object  is  to  prevent  vagrancy  and  destitution.  It

provides  a  speedy  remedy  for  the  supply  of  food,  clothing  and

shelter to the deserted wife”.  
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19.It  is necessary to understand that the present case is not purely a

criminal  case  where  strict  principle  of  proof  beyond all  reasonable

doubts is to be applied. Present case is neither a pure civil case where

principle of preponderance can be applied in toto. 

20.The  Hon’ble  Apex  Court  in  the  case  of  Nagendrappa  Natikar  Vs

Neelamma reported in AIR 2013 SC 1541 has held that proceedings

under Section 125 Cr. PC are quasi criminal as well as quasi Civil in

nature and therefore  the standard of  proof  is  not as strict  as in  a

criminal case. Moreso, the said section 125 CR. PC is a financial piece

of legislation which strives to cure the social malady of neglect face

by  the  wife,  children  and  parents.  In  Anil  Kumar  Vs  Smti.  Navita,

Hon’ble Apex Court also held that”-

“ It is all the more necessary that the object sought to be achieved

under Chapter IX of Cr. PC pertaining to maintenance should notget

frustrated under the wrangles of procedural  law. It  is a trite law

that procedure is handmaiden of justice and has to give way for

achieving the ends of justice”  

21.Having perusal of the evidence on record, it is seen that the 2nd party

himself deposed in his evidence that the 1st party has no source of

income and unable to maintain herself. The 2 (two) daughters of them

are studying.

22.Having perusal of the case record at hand, it is found that though the

2nd party was ordered to pay an amount of Rs. 12,000/-(Rupees Twelve

Thousand) per month to the 1st party as an interim allowances, but

the 2nd party  has neglected for paying the same. He only has paid Rs.

12,000/-(Rupees twelve Thousand) in one time and Rs. 6,000/-(Rupees

Six  Thousand)  for  the  second  time.  Besides  that  he  did  not  pay

anything to the 1st party during proceeding of this case. 

23.On the basis of the above observation and considering the financial

and social status of both the parties, the 1st party is entitled to her the

maintenance  allowance  of  Rs.  4,000/-(Rupees  Four  Thousand)  for

herself and Rs. 3000/-(Rupees Three Thousand) each to her 2 (two)

minor daughters  namely Miss  Elakshi  Deka and Miss  Bhanita Deka

until  their marriage, to meet the expenses of daily life, in total Rs.
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10,000/-(Rupees Ten Thousand) per month from the date of filing the

petition. 

ORDER

The 1st party has proved her petition.  In such circumstances I deem it

fit to direct the 2nd party to pay Rs. 4,000/-(Rupees Four Thousand) to

the 1st party and Rs.  3000/-(Rupees Three Thousand) each to his 2

(two)  minor  daughters  namely  Miss  Elakshi  Deka  and Miss  Bhanita

Deka until their marriage, to meet the expenses of daily life, in total

Rs. 10,000/-(Rupees Ten Thousand) per month from the date of filing

the petition. 

A copy of this judgment be given to the 1st party free of cost.

Given under my hand and the seal of this Court on this the 19 th day of

June, 2017 . 

   

Dictated and corrected by me:

      (N. Lahkar )                (N. Lahkar)

    Addl. Chief Judicial Magistrate.                Addl.  Chief Judicial Magistrate 
    Udalguri, Assam.            Udalguri, Assam. 

 

8



MR   Case No. 31/2017

APPENDIX

A. 1st party’s witnesses :  PW 1 Biju Deka

 PW 2 Elakshi Deka

 PW 3 Bhanita Deka

B. 2nd party’s witness : DW 1 Moti Ram Deka

C. Documents exhibited :Nil

Addl. Chief Judicial Magistrate
       Udalguri, Assam. 

Typed and transcribed by me:

(Rupam Das/Stenographer)
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